General Terms and Conditions for the sale of goods of:
TOK Europe (Tokyo Ohka Kogyo Europe B.V.)
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Article 1.
1.1

Definitions

In these General Terms and Conditions:
“Buyer”

means the person who accepts an offer of
the Seller for the sale of the Goods or whose
order for the Goods is accepted by the
Seller;

“Conditions”

means the standard terms and conditions of
sale set out in this document and (unless the
context requires otherwise) includes any
special terms and conditions agreed in
Writing between the Buyer and the Seller.

“Confidential

means all information relating to the Goods,
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Information”

their design and specification and all other
aspects of the Goods and of this Contract in
any embodiment, whether written, oral or
otherwise, but does not include any
information which is in the public domain or
becomes part of the public domain (other
than through acts of the Buyer);

“Contract”

means the Written contract for the purchase
and the sale of the Goods, including the
terms and conditions which are set out in the
offer or the acceptance of the order, and
which are subject to the Conditions, which
Conditions are accordingly deemed to be
incorporated in the Contract.

“Goods”

means the goods and/or any instalment of
the goods or any parts for them which the
Seller is to supply in accordance with any
Contract and these Conditions;

“Purchase Price”

means the price which is to be paid by the
Buyer to the Seller for the Goods, as defined
in Article 13 of these Conditions;

“Seller”

means Tokyo Ohka Kogyo Europe B.V., a
private company with limited liability
(besloten vennootschap met beperkte
aansprakelijkheid) incorporated under the
laws of the Netherlands, with its registered
seat (statutaire zetel) in Amersfoort, the
Netherlands, and its office address at
Databankweg 12, 3821 AL, Amersfoort, the
Netherlands, and registered with the trade
register of the Dutch Chamber of Commerce
under number 32112135; and

“Writing”

includes e-mail, fax, telex, cable, facsimile
transmission and comparable means of
communication.

1.2

References to (or to any specified provision of) these Conditions or any other
document shall be construed as references to these Conditions, that provision
or that document as in force for the time being and as amended, varied,
supplemented, substituted or novated in accordance with the terms thereof.

1.3

Article headings are inserted for convenience of reference only and shall be
ignored in the interpretation of these Conditions.

1.4

In these Conditions Dutch legal concepts are expressed in English terms and
not in their original Dutch terms. Where indicated in underlined italics, Dutch
equivalents of these English terms have been given. The Dutch legal
concepts may not be identical to the concepts described by the same English
terms as they exist under the laws of other jurisdictions. Terms and
expressions of law and of legal concepts as used in these Conditions have
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the meaning attributed to them under the laws of the Netherlands and these
Conditions should be read and understood accordingly.
1.5

In these Conditions, unless the context requires otherwise:
a.

words denoting the singular number shall include the plural and vice
versa;

b.

references to a person include references to any individual person,
firm, company, association, partnership or any state or government
or any agency thereof;

c.

references to the Seller shall include the Seller’s successors and
permitted transferees and assignees;

d.

references to (or to any specified provision of) these Conditions or
any other document shall be construed as references to these
Conditions, that provision or that document as in force for the time
being and as amended, varied, supplemented, substituted or
novated in accordance with the terms thereof; and

e.

references to any statutory provision are to be construed as
references to such statutory provision as replaced, amended, or
re-enacted and any instruments, orders and regulations from time to
time in force and made under, or deriving validity from the relevant
statute.

Article 2.

Applicability of the Conditions

2.1

Every offer of the Seller is made, or every order of the Buyer is accepted by
the Seller, subject to these Conditions being declared applicable both on the
offer, the acceptance and on the formation of the Contract.

2.2

Every offer is valid for 1 month, unless the offer states otherwise.

2.3

The Contract comes into effect, as soon as the acceptance of the offer by the
Buyer has reached the Seller, or the Seller has accepted an order of the
Buyer. Unless the Contract states otherwise, it must be apparent from the
acceptance that the Buyer also accepts the application of the Conditions and
that the Buyer will, if necessary, waive the applicability of its own general
terms and conditions.

2.4

If the acceptance of the Buyer contains any reservations and/or changes
regarding the offer of the Seller, contrary to the previous paragraph, the
Contract comes into effect at the time the Seller accepts the reservations
and/or changes in the offer.

Article 3.
3.1

Contract

The Seller shall sell and the Buyer shall buy the Goods in accordance with the
Contract.
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3.2

Any typographical, clerical or other error in omission in the Contract, any
sales literature, quotation, price list, acceptance of offer, invoice or other
document or information issued by the Seller shall be subject to correction
without any liability on the part of the Seller.

Article 4.

Changes

4.1

Any deviation in the Contract with these Conditions will only have effect, if the
deviation itself is explicitly agreed upon in the Contract;

4.2

If any deviation in the Contract of these Conditions results in lower or higher
costs, the alteration of the Purchase Price which results from this deviation
must be agreed upon in the Contract.

4.3

If Buyer and Seller do not agree on the alteration of the Purchase Price as
mentioned in paragraph 4.2 of these Conditions, this falls within the scope of
a dispute on which Article 28 of these Conditions is applicable.

Article 5.

Delivery

5.1

The Seller undertakes to the Buyer to deliver the Goods in conformity with the
subscription, quality and quantity as described (and possible adjusted) in the
offer or order.

5.2

The Seller undertakes to the Buyer to deliver Goods, which:
a.

are manufactured using proper materials and of reasonable quality;

b.

are equal to possible samples or formats as provided or put at the
disposal of the Buyer by the Seller, notwithstanding paragraph
19.3.b of these Conditions; and

c.

deliver a performance (capacity, return, speed, finishing, etc.), as
prescribed in the offer or order.

5.3

Delivery of the Goods shall be made by the Seller to the Buyer at the place of
delivery as agreed upon in the Contract.

5.4

Where the Goods are to be delivered on an ongoing basis, each delivery shall
constitute a separate Contract and failure by the Seller to deliver any one or
more of the instalments in accordance with the Contract or any claim by the
Buyer in respect of any one or more instalments shall not entitle the Buyer to
treat the Contract as a whole as repudiated.

5.5

If there is reasonable doubt regarding the financial capacity of the Buyer, the
Seller is authorized to postpone the delivery as mentioned in 9.1.a, until the
Buyer has provided security for the payment. The Buyer is liable for any
damages resulting from the delayed delivery.
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Article 6.
6.1

Term of delivery

Any dates quoted for delivery of the Goods are given as an estimate only and
shall not be an essential term of the Contract unless otherwise agreed upon in
Writing. The Goods may be delivered by the Seller to the Buyer in advance of
the agreed delivery date if so agreed by the Buyer.

Article 7.

Extension of the term of delivery

7.1

The term of delivery as mentioned in Article 6 will be extended with the
period, in which the Seller is prevented to fulfil its obligations because of
circumstances beyond its control (being force majeure).

7.2

Force majeure includes, amongst others, the situation in which the Seller is
prevented from delivering the Goods or preparing the delivery of the Goods
because of war, threat of war, civil war, terrorism, riots, molestation, fire,
water damage, flood, strikes, factory sit-in, exclusion, im- and export
restrictions, government measures, defects of machines, and/or failure in the
delivery of power. These situations include any and all matters concerning the
Seller, but also in relation with third parties of which the Seller has to obtain
any materials or goods, and in relation to storage or transport, whether or not
by the company itself, and furthermore because of any other causes which
have occurred and/or incurred outside the power of the Seller.

7.3

If force majeure results in a delay of more than 2 months, both the Buyer as
the Seller are authorized to cancel (opzeggen) the Contract. In this case the
Seller is entitled to payment of any costs made by the Buyer.

7.4

If force majeure occurs when the Contract has already partially been
performed, the Buyer is, should the remaining delivery be delayed for more
than 2 months, entitled to terminate (beëindigen) the Contract for the
unperformed part thereof. In such case, the Buyer is obliged to pay the
Purchase Price for the delivered Goods.

Article 8.

Transport

8.1

The Seller undertakes to the Buyer to package the Goods properly (unless
this is incompatible with the nature of the Goods) and to secure the Goods as
such, that, in case of normal transport, the Goods arrive at the destination in
good order. The Seller ensures the usual insurance for transport.

8.2

The Buyer is obliged to return any ancillary materials used for transport, for
example (but not limited to) pallets, totes and other returnable containers
within a period of 60 days after the Goods have been delivered to the Buyer.
The costs of ancillary materials used for transport will be charged to the Buyer
in addition to the Purchase Price of the Goods, if they are not returned in
good order to the Seller within the prescribed period.

Article 9.

Receipt of the Goods
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9.1

9.2

If the Buyer is not capable of receiving the Goods on the agreed time and
place and the Goods are ready for transport, the Seller may, at its sole
discretion:
a.

store and secure the Goods, and take all precautionary measures
necessary for the Goods not to deteriorate until they are delivered to
the Buyer. The Buyer is obliged to pay the costs for storage to the
Seller (including insurance), in line with market conditions, to be
paid as from the time Goods are ready for transport; and

b.

annul (ontbinden), rescind (vernietigen) or terminate (beëindigen)
the Contract and/or suspend any further deliveries to the Buyer.

The Buyer will be liable if any damage occurs to the prejudice of the Seller,
which damage results from the fact that the Buyer has not provided sufficient
information to enable the Seller to perform the Contract in accordance with its
terms.

Article 10.
10.1

Transmission of ownership

Except for paragraph 10.2 of this Article 10, the ownership of the Goods shall
transfer from the Seller to the Buyer:
a.

if the Goods are transported by plane: at the moment the Goods
pass the hull of the plane for the first time;

b.

if the Goods are transported by boat: at the moment the Buyer
receives the bill of lading;

c.

if the Goods are sold “ex works”: at the moment the Goods are
delivered to the Buyer at the premises of the Seller;

d.

if the Goods are sold in consignment: at the time the invoice relating
to the relevant Goods reaches the Buyer; and

e.

in any other case, if the Goods are delivered to the Buyer according
to the Contract.

10.2

Contrary to the provisions contained in paragraph 10.1 of these Conditions,
as long as the Buyer has not paid the Purchase Price, costs for any
performed activities by the Seller in relation to the Goods as mentioned in
Article 15 of these Conditions and/or any other additional costs, the Seller
retains the right of ownership of the Goods, and moreover, retains the right of
ownership of any Goods delivered in the past or to be delivered in the future
by the Seller to the Buyer.

10.3

In case the Goods are sold by the Seller to a Buyer who imports the Goods
into a country which acknowledges an extended retention of title (verlengd
eigendomsvoorbehoud), the property law consequences (goederenrechtelijke
gevolgen) of the retention of title as mentioned in paragraph 10.2 shall be
governed by the laws of that country in which the Goods are imported in.
Furthermore, in such cases the provisions contained in paragraph 10.2 apply,
provided that the retention of title of the Seller is an extended retention of title.
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Article 11.
11.1

Obligations of the Buyer

Unless stated otherwise in the Contract, as long as the ownership of the
Goods has not been transferred from the Seller to the Buyer, the Buyer holds
the Goods as the Seller’s agent and shall keep the Goods:
a.

in storage, and the Buyer will not use the Goods in any production
process whatsoever;

b.

separate from those of the Buyer and third parties;

c.

properly stored, protected and insured; and

d.

identifiable as the Seller’s property.

11.2

The Buyer shall not be entitled to pledge or in any way charge, by way of
security for any indebtedness, any of the Goods which remain the property of
the Seller, but if the Buyer does so, all moneys owing by the Buyer to the
Seller shall (without prejudice to any other right or remedy of the Seller)
forthwith become due and payable.

11.3

If the Goods are sold in consignation, the Buyer is obliged to pay the
Purchase Price to the Seller in case the “shelf life” of the Goods expires
before the Goods are sold or received, even if the ownership has not been
transferred at the moment the “shelf life” expires.

Article 12.
12.1

12.2

Transfer of risk

The risk for the Goods shall transfer from the Seller to the Buyer:
a.

if the Goods are transported by plane: at the moment the Goods
pass the hull of the plane for the first time;

b.

if the Goods are transported by boat: at the time the Goods pass the
ships rail in the harbour from which the Goods are freighted out for
the first time; and

c.

if the Goods are sold “ex works”: at the time the Goods are
delivered to the Buyer at the premises of the Seller.

Contrary to paragraph 12.1, the risk for the Goods transfers to the Buyer:
a.

if the order of the Goods is placed by a Buyer who is also a
distributor: at the moment the Goods pass the ships rail in the
harbour of Rotterdam; and

b.

if the Goods are sold by consignment: at the moment as stated in
the Contract.
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Article 13.
13.1

Purchase Price

The Purchase Price is set out in the Contract, and includes, except the price
for the Goods, the costs for packaging, transport en delivery. The Purchase
Price does not include any costs for the insurance of transport.

Article 14.

Terms of payment

14.1

The Seller shall be entitled to invoice the Buyer for the Purchase Price of the
Goods on or at the time of delivery of the Goods, unless the Goods are to be
collected by the Buyer, or the Buyer fails to take delivery of the Goods, and
the Goods are stored as mentioned in paragraph 9.1.a of these Conditions.

14.2

Unless otherwise stated in the Contract, the Buyer shall pay the Purchase
Price within 30 days after the date of the Seller’s invoice, notwithstanding that
delivery may not have taken place. Receipts for payment will only be issued
upon request.

14.3

If the Buyer has not paid the Purchase Price in accordance with paragraph 2
of this Article 14 and does not comply with a notice of default with a term of 7
days, the Seller is authorized to annul (ontbinden), rescind (vernietigen) or
terminate (beëindigen) the Contract without intervention of any competent
court. In that case, the Buyer is liable for any damages suffered by the Seller,
amongst other but not limited to loss of profits, costs for transport and by
virtue of the notice of default.

14.4

The Buyer requests for storage as mentioned in paragraph 9.1.a, the
obligation to pay the Purchase Price within the period as mentioned in
paragraph 14.2 of these Conditions, remains to exist.

14.5

If the Seller takes extrajudicial steps after a default of the Buyer, the costs
deriving from the default will be for the Buyer. These costs amount to 10
percent of the Purchase Price.

Article 15.
15.1

Installation

Where any installation of the Goods or any study regarding the processing of
the Goods is necessary, it shall be the responsibility of the Buyer. However
the Seller shall, at the Buyer’s request, make available to the Buyer the
services of a competent engineer who shall supervise the installation of the
Goods and give training and advice to the Buyer in relation to the use of the
Goods on the following conditions:
a.

the said services shall be made available at such times and for such
periods as may be mutually agreed upon between the Seller and the
Buyer;

b.

the payment for such services shall be on such basis as agreed
upon in the Contract; and

8
AKDPVW:#2186781v3

c.

Article 16.

the Buyer shall provide any relevant additional items, personnel and
equipment necessary for the installation and make all necessary
services available prior to the arrival of the Seller’s engineer.
Acceptance tests

16.1

The Seller and the Buyer shall, if mutually agreed upon in the Contract,
devise acceptance tests for the Goods. In the event such acceptance tests
shall be carried out by the Buyer (in conjunction by the Seller if so agreed
upon) within 30 days after the Goods which are subject of such acceptance
test have been received by the Buyer. In the event no defect being notified to
the Seller within 37 days after the Goods have been received by the Buyer,
the Goods shall be deemed to be accepted by the Buyer.

16.2

It is especially provided that in the event of acceptance tests are being carried
out in terms of this Article 16, the Buyer will not be entitled to rely upon the
conditions as contained in paragraph 5.2.band shall have no claim there
under.

Article 17.

Liability of the Seller

17.1

The Seller takes on liability for any damage of the Goods regarding the Buyer,
which arises from a default in the Goods during the guarantee period as
contained in the Contract, if an investigation of an expert chosen by the Seller
confirms the default which has caused the damage.

17.2

The Seller will not be liable if the damage is the result of the fact that the
Buyer has not treated the Goods according to any instructions of the Seller.

17.3

The liability of the Seller will be limited to the market value of the Goods.

17.4

The Seller shall be under no liability if the total price for the Goods has not
been paid.

17.5

The Seller shall be under no liability in respect of any defect in the Goods
arising from any specification supplied by the Buyer.

17.6

The Seller shall be under no liability in respect of any defect arising from fair
wear and tear, wilful damage, negligence, abnormal working conditions,
failure to follow the Seller’s instructions (whether oral or in Writing), misuse, or
alteration or repair of the Goods without the Seller’s approval.

17.7

The Seller shall be under no liability in respect of the Buyer’s failure to provide
a suitable installation and working environment for the Goods or in respect of
the failure of or damage relating to or resulting from any Goods, items or
media not supplied by the Seller.

17.8

It is specifically provided that except in respect of death and personal injury
caused by the Seller’s negligence, the Seller shall not be liable to the Buyer
for:

9
AKDPVW:#2186781v3

17.9

a.

any consequential loss or damage (whether for loss or profit or
otherwise), cost, expenses or other claims for consequential
compensation whatsoever (and whether caused by negligence of
the Seller or otherwise) which arise out of or in connection with the
supply of the Goods or their use or resale by the Buyer, except as
expressly provided by in the Contract; and

b.

any liability for any loss or damage, direct or indirect, caused by,
arising out of, or as a consequence of compliance by the Seller in
the course of supplying the Goods or non-compliance by the Buyer
with any statute, order, regulation, instrument or any other
enactment of law (as amended, extended, consolidated or replaced)
in any relevant jurisdiction relating to the Goods in particular and to
the Contract in general.

The Seller shall not be liable in relation to the Goods, if any damage was
caused by force majeure.

17.10 It is hereby specifically provided that each exclusion and limitation in these
Conditions is separate, independent and severable from each other exclusion
or limitation and is without prejudice to and not to be prejudiced by any such
other exclusion or limitation.
Article 18.

Indemnities of the Buyer

18.1

The Buyer will indemnify the Seller for any and all claims arising from any and
all damages arising from defects or flaws relating to the Goods and the order
of the Goods, if these defects or flaws result from any specifications or
instructions of the Buyer, and the Seller could rely on those specifications or
instructions.

18.2

In case a situation as described in paragraph 18.1 occurs, all extrajudicial
costs will be for the Buyer.

Article 19.
19.1

19.2

Warranties

Notwithstanding the provisions contained in paragraph 19.3.b of these
Conditions, the Seller warrants that the Goods shall:
a.

correspond with their description as set out in the Contract at the
time of delivery; and

b.

subject to Article 16, be free from defects for the period of normal
expected “shelf life” or lives of the Goods (as contained in the
Contract).

In conformity with paragraph 17.1, the Buyer is only entitled to invoke any
warranty as described in paragraph 1 of this Article 19, after the Goods which
are under discussion are examined by an expert which is chosen by the
Seller, and this expert has confirmed the default which caused a breach of the
warranties.
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19.3

the warranties contained in the first paragraph of this Article 19 do not extend
to:
a.

parts, materials or equipment not manufactured by the Seller, in
respect of which the Buyer shall only be entitled to the benefit of any
such warranty or guarantee as is given by the manufacturer of the
Seller; and

b.

minor deviations from any specifications used for the purposes of
the Contract which do not affect the performance of the Goods.

19.4

Subject as expressly provided in these Conditions, all warranties, conditions
or other terms implied by statute or common law are excluded to the fullest
extend permitted by law.

19.5

Any claim by the Buyer under the warranties or any other provisions as
contained in these Conditions shall be notified to the Seller within 7 days from
the date of delivery. If the Buyer does not notify the Seller accordingly, the
Buyer shall not be entitled to reject the Goods and the Seller shall have no
liability for any such defect or failure, and the Buyer shall be bound to pay the
Purchase Price as if the Goods were delivered according to the Contract.

19.6

Where any valid claim in respect of the warranties contained in these
Conditions is notified to the Seller in accordance with the Contract and these
Conditions, it shall be at the sole discretion of the Seller, within a reasonable
time, either to replace the Goods (in whole or in part), free of charge, or to
repay the Purchase Price, but the Seller shall have no further liability to the
Buyer under the warranties contained in the Contract and these Conditions.

Article 20.
20.1

20.2

Confidentiality

The Buyer hereby acknowledges that any Confidential Information is property
of the Seller, that it is of an extremely important and valuable nature and that
it is to be kept secret and confidential at all times. The Buyer shall ensure that
any Confidential Information passed to the Buyer is kept confidential and is
used solely for the purposes envisaged by the Contract. To ensure that
Confidential Information remains confidential, the Buyer shall:
a.

give access to the Confidential Information solely and exclusively to
those members of its staff who require to use it in order to utilise the
Goods properly;

b.

whenever reasonably practicable, obtain a written statement from all
persons to whom the Confidential Information is disclosed
undertaking to maintain the confidentiality; and

c.

ensure copies of the Confidential Information are made only to the
extend that the same is strictly required for the purpose of using the
Goods.

In the event of breach of confidentiality by the Buyer, the Seller shall be
entitled:
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20.3

a.

to demand from the Buyer the return of all documents and other
materials relating to the Confidential Information in the possession,
custody or control of the Buyer, or any third party to whom the Buyer
may have supplied such information; and

b.

to be indemnified by the Buyer for all losses, including but not
limited to loss of profits, damages, costs and expenses incurred by
the Seller in the event of a breach of this Article 20 by the Buyer.

Notwithstanding the expiry or termination (beëindiging) of the Contract for any
reason, the Buyer shall maintain the confidentiality of the Confidential
Information.

Article 21.

Intellectual Property

21.1

The Buyer acknowledges that the Seller is the exclusive owner of all rights,
titles and interest in and to all intellectual property rights relating to the Goods
and the Buyer will not, at any time, acquire any right, title or interest in or to
said intellectual property rights as a result of any use it may make of the
Goods.

21.2

In particular, and without prejudice to the foregoing generality, the Buyer
hereby acknowledges, confirms and shall take any steps necessary to ensure
that all intellectual property rights including all discoveries, inventions, patent
rights, copyrights and design rights arising out of or developed in connection
with the work done pursuant to the Contract, shall belong to the Seller.

Article 22.

Patent infringement

22.1

Subject to paragraph 22.2 below, the Seller agrees that it will, at its own
expense, defend all claims and proceedings instituted against the Buyer and
settle any award of damages against the Buyer in court proceedings in so far
as the same is based on any claim by a third party that the Goods or any part
thereof furnished under the Contract constitute an infringement of any patent.

22.2

The Buyer shall not be entitled to rely upon, and the Seller will have no
obligations under paragraph 22.1 above, where:
a.

the Buyer fails to give immediate notice in Writing to the Seller of
any claims or proceedings made against it, or commits any act
prejudicial to the defending of such claim or proceedings;

b.

the Buyer does not, if so requested by the Seller, permit the Seller
to defend any claim or proceedings raised against the Buyer;

c.

the Buyer fails to provide Seller with all necessary information,
assistance and authority required to defend any claim or
proceedings raised against the Buyer; and

d.

any infringement of patents arises through the use of the Goods in
combination with other items or materials not forming part of the
Goods, or through any others actings of the Buyer and in particular
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where any claim of proceedings arise as a result of any
specifications or designs supplied by the Buyer to the Seller for the
purpose of the Contract.
22.3

In the event that any infringement claim for which the Seller may be liable in
the terms of this Article 22 is upheld in court of law or admitted by the Seller,
and use of the Goods constitutes an infringement of a patent, then the Seller
shall, at its sole discretion:
a.

secure for the Buyer the right to continue using the Goods, whether
by procuring a license for the Buyer or otherwise;

b.

at its own expense, replace the Goods with non-infringing Goods; or

c.

remove the infringing Goods and refund to the Buyer the
depreciated value thereof at the time of removal.

Article 23.
23.1

Annulment, rescission and termination

Subject to the provisions contained in Article 14, the Contract can be annulled
(ontbonden), rescinded (vernietigd) or terminated (beëindigd) by the Seller
without intervention of any competent court, after:
a.

the Buyer or any other person takes action and/or any legal
proceedings are started and/or other steps are taken for the Buyer
(i) to be declared bankrupt or insolvent, (ii) to be granted a
suspension of payments (surséance van betaling), to be granted a
statutory debt adjustment under the Debt Management (natural
persons) Act (schuldsanering natuurlijke personen) or other judicial
postponement of payment of debts, (iii) for winding-up or liquidation
of the Buyer, and (iv) the appointment of a trustee, receiver,
administrator similar officer to the Buyer or a substantial part of its
undertakings and assets;

b.

proposition of an extra-judicial arrangement; and

c.

executory seizure (executoriaal beslag) on any part of the assets of
the Buyer is made; or

d.

the Buyer loses full or partial power of disposition of his assets.

23.2

The Seller may, at its sole discretion and without prejudice to any other rights
available to the Seller under the Contract and these Conditions, at any time
after the occurrence of any of the events as described in this Article 23 by
notice to the Buyer annul (ontbinden), rescind (vernietigen) or terminate
(beëindigen) the Contract. In that case, the Buyer will be liable for the
damage suffered by the Seller, amongst others containing the loss of profits
and costs for transport.

23.3

If the Contract is annulled (ontbonden), rescinded (vernietigd) or terminated
(beëindigd) by the Seller in accordance with this Article 23, the Seller is
entitled to, at its sole discretion, cancel or suspend any further deliveries to
the Buyer, and/or charge the Buyer interest on the amount unpaid, at the rate
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of [■] per annum, until payment in full is made (a part of a month being treated
as a full month for the purpose of calculating interest)
23.4

If the Contract is annulled (ontbonden), rescinded (vernietigd) or terminated
(beëindigd), the Seller is, at any time, entitled to require the Buyer to deliver
up the Goods to the Seller.

23.5

The Buyer shall not be entitled to cancel (opzeggen) the Contract before any
breach by the Seller is brought to the attention of the Seller in Writing, and the
Seller has been given a reasonable period in which the Seller has had the
opportunity to remedy the breach within that period.

23.6

Contrary to the above, if the Seller has already started to produce the Goods
in conformity with the subscription, quality and quantity as described in the
Contract, the Buyer may only cancel (opzeggen) the Contract if the Seller
gives its Written approval and on the terms that the Buyer shall indemnify the
Seller in full against all loss (including loss of profit), costs (including the costs
of labour and all materials used), damages, charges and expenses incurred
by the Seller as a result of cancellation.

Article 24.

Export terms

24.1

In the Contract and these Conditions, “Incoterms” means the Incoterms 2000
regarding the interpretation of trade terms of the International Chamber of
Commerce.

24.2

Unless otherwise agreed by the Seller, the Buyer shall be responsible for
complying with any legislation or regulations governing the import of the
Goods into the country of destination and for the payment of any duties
thereon.

Article 25.
25.1

The Seller is a member of a group of companies, of which the holding
company is Tokyo Ohka Kogyo Company Limited of Japan, and accordingly
the Seller may perform any of its obligations or exercise any of its rights
hereunder by itself or through another member of its group, provided that any
act or omission of any such other member shall be deemed to be the act or
omission of the Seller.

Article 26.
26.1

Substitution

Battle of the forms

These Conditions are applicable to every offer and acceptance of the Seller.
In case the offer, acceptance or order of the buyer refers to other general
terms and conditions, the applicability of these terms is explicitly excluded.
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Article 27.

Miscellaneous

27.1

Any notice required or permitted to be given according to the Contract or
these Conditions shall be in Written form, addressed to that other party at its
registered office or such other address as lastly notified to the other party.

27.2

No waiver by the Seller of any breach of the Contract by the Buyer shall be
considered as a waiver of any subsequent breach of the same or any other
provision.

27.3

The Buyer may not assign, in whole or in part, any of its rights and/or
obligations under the Contract or these Conditions without Written consent of
the Seller.

27.4

These Conditions contain the full terms and conditions of the Contract and
supersedes, cancels any and all previous general terms and conditions. Any
amendment or variation on these Conditions must be made in Writing.

27.5

If any provision of the Contract or any part thereof is held by any competent
authority to be invalid or unenforceable in whole or in part, the validity of the
remainder of the provision and other provisions of the Contract and/or these
Conditions shall not be affected thereby.

Article 28.

Governing law and competent court

28.1

Except for the provisions regarding the extended retention of title as
contained in paragraph 10.3 of these Conditions, the Contract and these
Conditions shall be governed exclusively by and are construed in accordance
with the laws of the Netherlands. The Vienna Sales Convention is explicitly
excluded.

28.2

Any dispute, which may arise in connection with the Contract and these
Conditions, shall be brought before the competent court in Rotterdam, the
Netherlands.
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